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Dear Sandra) 

Based upon our initial review of EPA'a proposed consent 
decree (''the consent dearee" or "the decree'*) for the Process 
Ponds operable unit at th« East Helena Site («the Site") Asarco 
has identified several provisions that cause us concern. The 
purpose of this lettar is to bring these general concerns to your 
attention so that all parties will be fully prepared to discuss 
them at our meeting schsduled for April 18, 1990. 

This Istter is ret intended to be Asarco's response to EPA'S 
special Notice letter. As required by the Special Notice letter, 
a fflora detailed, paragraph by paragraph discussion of the 
individual provisions of the decree will accoapany the letter 
setting forth our good faith offer to conduct and finance the 
necessary remedial design/remedial action for the Process Ponds 
operibls unit. 

1. The site name is "East Helena Sits," vhich was listed 
on the National Priorities List on September 21, 1984. 49 Fed. 
fteg. 37070, 37083. 

2. a«ction V of the decree requires EPA's prior approval 
of "all activities carried out at the site." Asaroo has expended 
substantial time and rasources to install the new above-ground 
storage tanks at Lower Lake, to initiate excavation of ssdimsnts 
in areas surrounding the speiss pit and pond and to construct an 
above-ground tanJc to replace the speiss granulating pond. 
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Although Asarco assumed some risk in performing these rexasdial 
activities prior to the issuance of the Process Pond Record of 
Decision (*<ROD"), thsss remedial aotivitiaa were perfomsd in 
accordance with tha subsequent ROD and all applicable or relevant 
and appropriate requirements. Because EPA was fully aware of 
these activities and tacitly approved then, Asarco believes that 
SPA should now expressly approve this alrsady-completsd work. 

3. The decree states that the defendants will be 
responsible for attaining additional or more stringent applicable 
or relevant and appropriate requirements (ARARs) if the ARARs 
change during the courss of remedial activities. The rsvissd 
NCP, issued on Msrch 8, 1990 and affective April 9, 1990, 
requires that ARARS be "frozsn" at the time the ROD is signsd. 
Therefore, SFA's own regulations require the defendants to attain 
only those ARARs set out in the ROD. 

A, Related to ARARS, the decree requires the defendants to 
aehisve the more stringent remediation levtl should the ROD and 
the Work Plan differ in the level each providest Any differences 
in remediation levels between the ROD and the Work Plan should b« 
idsntified and resolved prior to the execution of this decree, 
thereby eliminating potential problems and ensuring that the 
remediation levels specified by both the ROD and the Work Plan 
are consistent. If this is not possible, the ROD should be the 
governing document for remediation levels. 

S. Ssction VI requires the defendants to conduct all 
activities and perform all work under the terms of the decree in 
accordance with state and federal lavs and regulations, as well 
as EPA guidance. Asarco objeots to ths applicability of EPA 
guidance to the activities and work psrfenBsd under the terms of 
this decree, EPA guidance is not legally binding on either EPA 
or the defendants and is therefore inappropriate for inclusion in 
the consent deoree. 

«. Asarco objects to the provision requiring defendants 
obtain financial assurance on or before the effective date of the 
dacree; this requirement is overly burdensome, unnecessary for a 
company with Asarco's financial stability, and may be impossible 
to satisfy. 

Of equal concern are the amounts of insurance coverage 
required by the proposed deoree as well as all contractors 
performing work pursuant to the decree. The required amounts are 
lifSII" f p r e c l u d e Asarco from obtaining contractors to 
nIT52".l"S »̂>i«e<ii«l activities. Adequate protection for the 
d2J!S.SJ!**' ii»billty arising out of the acts of the 
aecenaants or their contraotora can be obtained without such 
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prohibitively high amounts of insuranos coverage. Further, such 
en insurance requirement is duplicative of the financial 
assurance requirement and may therefore be unnecessary. 

7. While Asarco recogniies the need to avoid unwarranted 
delays in the implementation of the decree and to expedite the 
successful completion of all remedial activities, the time limits 
imposed by the deoree are simply unrealistic. EPA must extend 
the decree's time limitations to allow suffiaient time to respond 
to EPA notices, to provide required reports or to challenge EPA'e 
assessment of costs, contractors or penalties. Under the 
decree's current time limitations, Asarco v l l l be subject te 
penaltiee not for failing to comply with legitimate remedial 
requirements, but for missing artificial deadlines. 

Further, the decree's reporting requirements are 
particularly bujt̂ ensome and serve no apparent purpose. Under the 
terms of the ourren€~X7ministrative Order on Consent entered into 
between EPA and Asarco to conduct the RI/FS, Asareo alrsady 
prepares and submits bi-monthly progrsss reports to EPA. This 
decree's requirement for detailed monthly progress reports as 
well as daily and weekly construction rsports is unnecessary, 
duplioativs and overly burdensome. Written bi-monthly reports 
have thus far proved adequate to advise EPA of aotivitiee at the 
Site; therefore, Asarco proposes to continue reporting at the 
same interval. 

8. The proposed decree requires the defendants to employ a 
full-time, on-site inspector and a Project Coordinator both o£ 
whoss rssponsibilities are to oversse the implementation of the 
decree. Requiring defendants to employ two individuals to 
psrform idsntioal tasks is unnecessary and wasteful of time and 
resources. The duplication of oversight responsibility would 
also complicate and confuse an already complex remediation and 
implementation process. 

9. The provision governing the authority of the on-Soene 
Coordinator ("OSC") to initiate response actions is vague and 
ambiguous and should be clarified to make clear the OSC does not 
havs authority to demand additional work be performed under the 
guise of a response action. 

10. Asarco is unaware of any SPA authority that requires 
establishing a central documsnt control system and preparation of 
inventories of the documents contained in the central file every 
six months. Further, EPA has provided no citation which purports 
to grant it the authority to require the establishment of an 
**automated data management system" to f u l f i l l its documentation 
and record retention requirements. While EPA may have the 
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authority to require the defendants to Maintain appropriate 
records rslated to the work performed under the terms of the 
decrse; EPA does not have the authority to mandate those records 
be either maintained or retained by way of an expensive 
computerized data management system. Asarco objscts to this 
overreaching provision. 

11. With respsct to past response costs, the lan^sge of 
the proposed decree would require the defendants to waive their 
right to demand eatisfactory documentation from EPA for those 
coets. Asarco has both a legitimate and a legal right to require 
EPA to support its demand for past responsa costs with 
satisfactory documentation, Asarco vill not waive those rights, 
and should not be expected to waive them in order to present an 
acceptable good faith offer. 

12. The stipulated penalty previsions of ths proposed 
decree contain a number off inappropriate requirements. In the 
first instance, the penalties themselves are exceesive, both in 
amount and in circumstances whsrs they may be assessed. These 
excessive penalties fail to take into account the willmgnees of 
Asarco to work cooperatively with EPA to implement the Process 
Ponds ROD, as wall as recognise the euocessful working 
relstionship ws have developed over the past several years. No 
valid purpose is served by attempting to apply such obviously 
punitive penalties. In addition, penaltlss should not begin to 
accrue until any dispute regarding the imposition or amount of an 
asssssed penalty is reeolved according to the decree's dispute 
resolution provisions or some additional time is provided for 
revising documents. Further, the stipulatsd penalties should not 
be permitted to exceed an agreed upon maximum daily penalty, 
Pinally, Asaroo is not aware of any EPA authority which would 
permit the Agency to iapese a "handling charge" on overdue 
penalties or a six percent "penalty charge". EPA's authority is 
limited to assessing civil ponaltiss as dsfined by CERCLA and for 
failure or refusal to comply with any term or condition Of the 
decree. These two charges should be removed from the decree 
sinoe EPA lacks authority to impose such charges. 

13. The rarpff Na-i«ure provision that requirss ths 
defendant" to notify EFA of any circumstances constituting a 
force majeure within 24 hours is unrealistic and probably 
unattainable, unfortunately, the timing and duration of an event 
or circumstance which either delays or prevents the completion of 
s task required under thS decree ie not always within Asarco's 
ability to control. As a result, the notification time period 
must be increased te allow adequate time for defendants to 
evaluate all legitimate circumstances which might constitute a 
force majeure. Under the proposed language, Asarco would be 
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forced to engage in unnecessary reporting simply to ensure that 
proper notice was given in order to protect a claim of a force 
saj sure. 

14. Aearoo objects to the provisions of the propossd decree 
which limits its ability to convsy rsal property subject to the 
terms of this decree. 

15. Asareo objects to the provision under which they are 
deemed to have waived any evidentiary objection to the 
admissibility of data generated by IPA. ^ccof^^ng*© the terms 
of the Administrative Order on Consent governing the RI/FS, EPA 
and Asarco have already waived their rights to object to the 
admissibility or authenticity of deta generated by one •"other 
during the RI/FS process. An additional agreement in which these 
parties agree to waive tneir evidentiary objections is 
duplicative and unnecessary. 

l«. The United States should also, agree to hold harmless 
and indemnify Aearoo from all claims which arise from the acta or 
omissions of the United States, its agents, contractors, 
consultants, and employees in carrying out the work required by 
or undertaken pursuant to any provision of this deoree. 

17. The requirement that any and all reports submitted to 
the United States pursuant to the decree be accompanied by the 
certified statement of a responsible corporate officer is 
overreaching. EPA has cited no authority which requires this 
certification. Nor has EPA provided any valid justification for 
imposing such an onerous requirement. In the absence of any 
authority or justification, Asareo objects to thie provision. 

18. Asarco objects to the decr«e binding Directors of 
Asarco in thsir individual capacitiee. 

19. Asarco objects to the arbitrary and capricious standard 
of review and ths limitation of any review to the administrative 
record for dispute resolutions and stipulated penalties. 

20. Asarco objects to periodic audits of laboratories as 
unnecessary. Existing laboratory <=«tiflflation processes shoû ^ 
be suffioient to satisfy EPA as to th« capabilities of individual 
laboratories. 

21. A covenant not to sue should also bs included in this 
decree. Asarco will provide propoeed language for such a 
provision at the meeting on April 18, 1990. 
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AS mentioned above, this letter does include all off 

may praient obstacles te achieving a good faith offer. 

Finailv Asarco has requested detailed documentation to 

Pi,»,. C.U u. with m «»J!"?"t'"'wSo'£o SS .̂/StioSS. 
fOtv»r« to mMting with you on April 1«, l»>0 " lurai.c 
thoso i M U U . 

glncordy, 

Cynthia syteap 
Peter W, Downing 
for Holland & Hart 

CSL/PWO!lS 
eet Michael Oocdsteln, Esq. 

Mr. J. Bryan Davis 
William 0. Hart, Esq, 
Mr. Jon C. Nickel 
Michael R. Thorp, Eeq. 
Robert W, Lawrence, Esq. 
Frank H. Morison, Esq. 


